
The Battle to Keep 
The Winter Fuel Payment 

(The Manipulation of Facts & Statistics by the Department for Work & Pensions) 
 
 

Background 
 

On 21 July 2011 the Court of Justice of the European Union (CJEU) issued a Judgment against the UK’s 
Department for Work & Pensions (http://curia.europa.eu/juris/liste.jsf?language=en&num=C-503/09), 
concerning the payment of Incapacity Benefit to a 22 year old, Lucy Stewart, who suffers with Down’s 
syndrome, and who had been taken by her parents to Spain as they tried hard to provide her with a 
better quality of life. 
 

The DWP rejected the claim made for Lucy, and it eventually went to the Administrative Appeals 
Chamber Upper Tribunal of HM Courts Tribunal Appeals Service, who referred her appeal to the CJEU for 
a preliminary ruling, including the legality of the UK’s past presence test (PPT), and while the Stewart 
case concerned Incapacity Benefit in Youth, the CJEU in their Judgment ruled that under the 
circumstances of the appellant the UK’s PPT did not coordinate with the EU’s social security coordination 
Regulation. Not only that, the refusal to grant the benefit impinged upon her right of free movement. 
The decision in Stewart also had implications for other benefits, including the Winter Fuel Payment. 
 

In July 2012 the Secretary of State for Work and Pensions, Iain Duncan Smith, issued the following 
statement:  

 

“We will fight these ridiculous EU rules. The Winter Fuel Payment is about helping British pensioners 
with heating costs and it is ludicrous that we could have to pay more pensioners living in hot countries. 
We will protect taxpayers’ money and bring in a temperature criterion so payments can only be made to 
British pensioners living in cold climates.” 

 

That statement appears to be claiming that in Stewart it was the Court of Justice which was 
reinterpreting Community law when issuing a Judgment on the correct application of European 
Community Law, namely the proper effect of Article 10 (1) of Regulation EC 1408/71, now Article 7 of 
Regulation 883/04, which represent the EU’s social security coordination Regulations. Whereas in their 
Judgment the Court had merely reaffirmed the already subsisting body of settled case law of that Court - 
see paragraphs 61-62 of that Judgment. Indeed in their press release of 25/07/2011 the Commission set 
out “Social security coverage is fundamental for mobile EU citizens the Court of Justice reaffirmed”. 
 

In a footnote at the end of this document we have reproduced two passages from the Court of Justice 
Judgment (in Stewart): The first being ‘The ordinary residence condition’ - paragraphs 59-63; and 
paragraphs 82-88 which sets out the reasons for claiming the Court delivered a most powerful ruling in 
Stewart.  
 

[We should record here the work done by David R Burrage, representing the British Expatriates Association (Spain), 
who has for many years campaigned on the legal aspects of upholding European Treaty Law. David has 
represented other expats, and has challenged the Commission on matters of EU law.]  

 

In a Statement to the House of Commons in June 2013 concerning the Spending Round, the Chancellor, 
George Osborne said: 
 

“…. from the autumn of 2015, we will link the winter fuel payment to a temperature test; people in hot 
countries will no longer get it. It is, after all, a payment for winter fuel.” 

 

So the battle lines on this issue were being defined…. 

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-503/09


 

The DWP Targets 
 

In July 2013 the DWP issued a brief ‘Payment of Winter Fuel Payments in EEA’ which stated: 
 

The proposed WFP temperature link (WFP-TL) limits the increase in overseas WFP expenditure by 
restricting the export of WFP to those who live in EEA countries with an average winter temperature 
that is comparable to that of the UK. The WFP-TL (announced in the 2013 Spending Review, SR13) is 
likely to apply from winter 2015/16, and the new rules would apply to all eligible people living in the 
EEA or Switzerland from that point onwards, whether they were newly eligible for the payment, or had 
already received the WFP in previous years. The WFP-TL proposal lists 7 countries (Cyprus, France, 
Gibraltar, Greece, Malta, Portugal and Spain) that will become out of scope for payment of WFP. 

 

The base temperature figures used by the DWP (taken from the CRU) were created as a reference point 
for anyone who needed good, well researched data about temperatures.  However, it is hard to see why 
the DWP used those figures compiled from a thirty year period of 1961 to 1990, valuable though they 
are, as an important baseline for all climatic researchers.  The datasets, taken from the Climatic Research 
Unit are simply a ‘norm’ which should be used for all climatic research and comparisons.  The DWP needs 
to explain why they did not approach the National Meteorological Centres of all EEA countries to use 
data from those countries compiled from recent winters.   
 

Since the Cold Weather Payments, as an example, are granted based on the temperatures of a period of 
the previous seven days, why was it not possible for the DWP to look at the winter temperatures which 
are on record for the winter of 2012/2013, rather a thirty year period which started 52 years before? 
 
 

The French way of recording Temperatures 
 

Météo-France is the French National Weather Service, a Government Agency, with a worldwide 
reputation.  Météo-France published a report in March 2013, showing the average winter temperatures 
for France for the winter of 2012/2013, and, if we go back into their research history, we find detailed 
statistics showing not just forecasts, but complete records of actual weather outcomes.  The March 2013 
report showed an average winter temperature for France of 4.8⁰C. 
 

At no time does Météo-France include weather statistics from the Outre Mer or Overseas Départements 
(the DOMS) with those of France.  Météo-France publishes the weather stats for those tropical islands 
and the land mass of French Guiana separately, showing each as, in effect, a separate country. 
 
 

The Met Office and the CRU 
 

The same applies to the Climatic Research Unit of the University of East Anglia, the source of the 
datasets of weather statistics the DWP and the Met Office now admit were used by them to arrive at 
conclusions.  We asked the CRU if at any time, they used weather statistics from the French Overseas 
Departments (DOMs) to inflate the temperatures for France, and the CRU told us emphatically: 

 
“Your second point doesn't make any climatological sense. For us France means mainland France and 
Corsica.  We got all the country boundaries from a dataset at the UN.  The French overseas departments 
are in our dataset as different 'countries'. There are numerous small island groups, that aren't 
technically 'countries', but that doesn't have any interest for us.” 

 

That tells us the DWP (a) avoided contacting the most obvious source of up-to-date and accurate 
temperature data, namely Météo-France; and (b) ignored the fact that the CRU never adds the DOMs to 
France, even though the DWP used, and manipulated, published CRU data to do precisely that. 
 

 



 
It is obvious the DWP decided they are more adept than ‘professional’ sources for interpreting weather 
data, because they are the only body which believes it is acceptable to add in temperatures from tropical 
lands (the DOMs/ORs) thousands of miles/kilometres from the land mass of France. Why did the DWP 
create this wholly fictitious figure? There can only be one answer - deliberately to ‘inflate’ temperature 
readings for France to guarantee it could not be less than the SW of England. Why did they ‘inflate’ that 
temperature - to remove payments of the WFP to everyone eligible throughout the whole of France? 
 

The DWP has made much of working closely with the Met Office and the Climatic Research Unit to 
research their temperature figures. We received a FoI response from the Met Office, which says: 
 

“In response to your first question, the Met Office produced a report showing the average winter 
temperatures for all European Economic Area Member States, including the UK. DWP interpreted the 
data from this report to inform its policy for future eligibility to Winter Fuel Payments. 
“In response to your second question, the report provided two temperatures, one to include the French 
départements d'outre mer (DOMs), and one without. The average winter temperature for France 
(including the DOM's) is 7.0°C; without DOMs, it is 4.9°C. I understand from DWP that Mayotte will 
become an outermost region of the European Union on 1 January 2014.” 

 

There we have it - proof positive that the DWP have always known France was ‘colder’ than the UK, but 
they were presumably under orders to ensure that everyone, first in Spain, and then in France, could be 
excluded from receiving WFP. When the report from the Met Office arrived it showed a temperature of 
only 4.9⁰C for France, the DWP knew immediately they had to make the additions of the average winter 
temperatures of the Overseas Départements, (the DOMs/ORs) to those of Metropolitan France.   
 

We find the reference by the Met Office to ‘interpreted the data’ very interesting - as it implies the policy 
came first, and then the DWP searched for data which could be ‘interpreted’ to fit their policy. 
 

Also, there is evidence which proves the DWP never consulted or contacted the Climatic Research Unit. 
 
 

Temperature Charts 
 

The DWP have admitted they selected a temperature for France of 7⁰C! They had to do some complex 
computations to establish the precise land areas of the DOMs/ORs as compared to the land area of 
France. They then scaled down the temperatures to fit that scaled land area to achieve a temperature 
higher than, and therefore ‘hot’, when compared to SW England. So, our chart looks like this: 
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Some Intriguing Anomalies 
 

Comparison of temperatures taken directly from the CRU datasets, 
which the Met Office say was their source material, 

and those published in the Met Office Report to the DWP 

Country 

CRU 
Mean 

Temperatures 
Dec-Feb 

DJF 

CRU 
Mean 

Temperatures 
Nov-Mar 
NDJFM 

MET 
OFFICE 
Report to 
The DWP 

UK 
Yardstick 

SW England 

  France 4.00 5.08 4.90 
 

  Spain 6.50 7.58 7.20 
 

  Portugal 9.50 10.04 10.30 
 

  Greece 7.70 8.94 7.10 
 

  Cyprus 10.73 12.10 12.00 
 

  Malta 12.87 13.94 13.70 
 

  Gibraltar 12.53 13.30 13.90 
 

  Italy 6.30 7.54 5.70 
 

  Ireland (Rep of) 5.07 5.64 5.50 
 

  United Kingdom 3.60 4.28 
 

5.60 

 

Isotherms for January – Europe.  
 

The isotherm for 5 degrees C passes through the Outer 
Hebrides, through Belfast, Central Wales, Brittany and 
then to central- south France by Lyon and then the Po 
Valley in Italy, the Black Sea and then South East Turkey. 
All of France has much the same isotherm range as 
Great Britain. 
 



 
Meteorologists the whole World over, recognise winter in the Northern Hemisphere as being the months 
of December, January and February, usually listed as DJF. The DWP has however, chosen to extend 
winter to five months - 151 days, instead of 90 - they need to explain why that was done.  
 

Our table on the previous page shows some intriguing anomalies. None of the temperatures used by the 
Met Office in their report to the DWP match those taken directly from the CRU datasets which the Met 
office claims as their source material. 
 

Italy is the ‘standout’ figure - why is the Met Office figure so different from the three or the five month 
temperatures from the CRU datasets? 
 

Why did the DWP choose a region of the UK to compare with each country elsewhere in the EEA? 
 
 

Mean average winter low winter temperatures 
 

David Burrage who lives in Spain has done much research into the winter temperatures (November to 
March inclusive) in the SW of England, and then comparing them with randomly selected towns and 
cities in Spain and France. Reproduced below is a table of mean low average winter temperatures 
prepared by him, which illustrates the differences very effectively, and drives home the point that the 
use of ‘National’ average temperatures is highly discriminatory: 
 

Southern England Temp. Spain Temp. France Temp. 

  Scilly Isles + 7.6⁰C   Barcelona + 6.8⁰C   Marseille + 4.8⁰C 

  Bude + 6.2⁰C   Valencia + 6.8⁰C   Toulouse + 3.6⁰C 

  Isle of Wight + 6.0⁰C   Costa Dorada + 5.8⁰C   Paris + 3.4⁰C 

  London + 5.6⁰C   Madrid + 3.6⁰C   Lyon + 2.6⁰C 

  Gloucester + 5.6⁰C   Pamplona + 3.2⁰C   Orléans  + 2.4⁰C 

  Bideford + 5.2⁰C   Costa Brava + 3.0⁰C   Castres + 3.0⁰C 

  Truro + 5.2⁰C   Girona + 3.0⁰C   Limoges + 2.8⁰C 

  Bristol + 4.8⁰C   Burgos + 1.2⁰C   Rennes + 3.8⁰C 

    Léon + 1.4⁰C   Le Mans + 2.8⁰C 

    Albacete + 2.2⁰C   Perpignan + 6.0⁰C 

      

 

In his report David said:  ‘Whilst each Member State is free to organise their social security schemes as 
they see fit, nevertheless they are obliged to comply with Community law which seeks to coordinate 
such benefits. Further, whilst a Member State may lay down its own criteria, nevertheless such criteria 
must be based on objective conditions proportionate of the legitimate objective it seeks to attain. 
Therefore, the presently proposed criterion fails that test because it is far too exclusive in nature. The 
proposal to base the entitlement to the Winter Fuel Payment on the mean average winter temperature 
of the UK alongside the average mean winter temperatures across the EEA and Switzerland does not 
coordinate with Community law as it is not based on objective considerations of public interest 
independent of the nationality of the persons concerned and is not proportionate to the legitimate 
objective of the national provisions (see Stewart case C-503/09, De Cuyper case C-406/04, paragraph 40; 
Tas-Hagen and Tas case C-192/05, paragraph 33; Zablocka-Weyhermüller case C-221/07, paragraph 37; 
and Rüffler case C-544/07, paragraph 74).’ 

Data supplied by: http://www.worldweatheronline.com/ 

http://www.worldweatheronline.com/


 

The Facts about the Départements of France 
 

In November 2013 Iain Duncan Smith wrote in response to MPs’ letters:  
 

“The French Government has decided that these territories are Overseas Departments of France, and so 
they are treated in the same way as mainland France - Winter Fuel Payments are currently made to 
those entitled who live there.  Therefore, the hotter French Overseas Departments have been included in 
the calculation of the average winter temperature of France.” 

 

That is a very weak ‘excuse’, which does not make sense. It totally ignores what has happened in reality 
concerning the legal status of France’s Overseas Départements. This excuse also been used in letters 
from Steve Webb, the DWP Minister for Pensions. No one, not even a Secretary of State or a Minister of 
State, can ignore changes in the law of this magnitude, and pretend it never happened. 
 

We believe the analogy of these changes is exactly like ‘cutting mother’s apron strings’ - the French 
Overseas Départements are no longer bound to France as they once were. The apron strings have gone; 
but ‘mother’ in the shape of France is still there, and the administrative infrastructure remains very 
French. However, all French Overseas Départements have in recent years, entered into a totally different 
relationship within the European Union, now enshrined in EU Treaty Law - they have become Outermost 
Regions of the EU.  But, the DOMs continue to maintain their constitutional links with France. 
 

In the administrative division of France, the département is one of the three levels of government below 
the national level (“territorial collectivities”), between the region and the commune. There are 96 
départements in metropolitan France and 6 overseas, which also are classified as regions. 
 

France's départements are administered by elected general councils (conseil général) and their 
presidents, whose main areas of responsibility include the management of a number of social and 
welfare allowances, of junior high school (collège) buildings and technical staff, of local roads and school 
and rural buses, and a contribution to municipal infrastructures. Local services of the State 
administration are traditionally organised at departmental level, where the Prefect represents the 
government. 
 

Since 1946 the overseas départements have been administered in the same way - former French 
colonies given a closer link to the motherland. However, since the signing of first, the Treaty of 
Amsterdam in October 1997, the French overseas départements have achieved a greater degree of 
autonomy. There were seven outermost regions as of the signing of the Maastricht Treaty in 1992. The 
Treaty of Lisbon included two additional territories (Saint-Barthélemy and Saint-Martin) in 2007, both of 
which seceded from one of the original outermost regions (Guadeloupe). Saint-Barthélemy changed its 
status from OR to OCT with effect from 1 January 2012, while Mayotte joined as a new French OR (at the 
request of the French Government) with effect from 1 January 2014. So, from April 2014, a total of nine 
former territories (six French, two Portuguese, and one Spanish) were registered to have OR status. 
 

In October of 2013, the Presidents of the Outermost Regions (plus Mayotte) held their 19th Annual 
Conference on La Réunion in the presence of the then EU Commissioner for Regional Policy, Johannes 
Hahn.  The 3rd Forum of the nine Outermost Regions was held in Brussels, 30th September/1st October 
2014. Both of the events represent distinctive evidence of the greater level of interdependence and 
autonomy which has been granted to the nine Outermost Regions. 
 

The biggest change in their status came with the signing of the Treaty of Lisbon on 17 October 2008.  The 
nine Outermost Regions of the European Union (the ORs):  Guadeloupe, Martinique, Saint-Martin in the 
Caribbean; Canaries, Madeira and the Azores in the Atlantic; in the Indian Ocean, La Réunion and 
Mayotte, together with Guyana, which is a small enclave in the Amazon region, had  their unique status 
within EU Treaty Law substantially enhanced. In legal terms, the Treaty of Lisbon, which came into force 
on 1 December 2009, contains special provisions governing the ORs. 
 

http://en.wikipedia.org/wiki/Administrative_divisions_of_France
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Article 349 of the Treaty on the Functioning of the European Union (TFEU) allows the specific situation of 
the ORs to be taken into account when drawing up EU policies, particularly in certain clearly identified 
areas.  It was Gordon Brown, when Prime Minister, who signed that Treaty on behalf of the UK, and 
therefore that Treaty, is binding on the UK. 
 

There can be no doubt EU Treaty Law fully ratified the nine Outermost Regions with a unique and 
separate status, transcending anything bestowed on them by National laws and statutes.  The 
Outermost Regions (OR) are geographic areas which are part of a European Union Member State, are 
situated outside of Europe and are fully part of the EU.  According to the Treaty of Lisbon both primary 
and secondary European Union law applies automatically to these territories, with possible derogations 
to take account of their “structural social and economic situation ....” 
 

French ORs are excluded from the scope of Directives setting out VAT legislation and excise duties, 
regardless of changes in their status under French law.  The Euro is legal tender and they are part of the 
European Union Customs Union.  However they are outside the Schengen Area and the VAT area. 
 

There are differences:  VAT rates in Guadeloupe and Martinique are 2.1 and 8.5%, Mayotte is 0%; France 
has rates of 5.5, 10.0 and 20.0% - that same ‘right’ is not available to any of the 96 Départements of 
Metropolitan France, such as for example, the Haute Vienne, or Lot. Then, look at Schengen - the six 
DOMs/ORs are outside Schengen, exactly like the UK, whilst France is a leading signatory, a fact which 
cannot be changed by the Départements of Metropolitan France. If a British person resident in 
MAINLAND France were to travel to a DOM then they would be subject to passport checks. 
 

The other big change in the status of France’s DOMs/ORs came in the context of reforms made to the 
French Constitution of the Fifth Republic in 2008. Those reforms allow the DOMs, as appropriate, by law 
or by regulation, to set the rules themselves on their territory, in a number of subjects which fall within 
the scope of the law or regulation. These rules may concern nationality, civic rights, guarantees of civil 
liberties, the status and capacity of persons, organisation of justice, criminal law, criminal procedure, 
foreign policy, defence, security and public order, currency, credit and exchange, and the electoral law. 
 

It is a fact the DOMs/ORs elects their own ‘Députés’ to the French National Assembly. But then it is 
equally a fact that French expats, who live permanently in the UK, vote to elect their own Député to the 
National Assembly in the shape of Mme Axelle Lemaire. The reforms of 2008 to the Constitution of the 
Fifth Republic allow all French citizens to have proper representation, wherever they may reside, unlike 
UK citizens, who are stripped of their right to vote in their native country after 15 years. But there is a 
bigger problem looming - Private Members Referendum Bills in the UK Parliament specifically excluded 
British expats living in the EU from being able to vote in any future Referendum. 
 
 

Wider Recognition of the Outermost Regions 
 

The European Economic and Social Committee (EESC) published a leaflet, and here are two extracts 
taken from it: 

 

The outermost regions (ORs) of the EU are situated geographically thousands of kilometres away from 
Brussels and the European continent, but administratively they are as much part of the EU as Berlin or 
Paris. 
In June 2012, the European Commission issued a Communication aimed at helping the ORs "become more 
self-reliant, economically more robust and better able to create sustainable jobs, by capitalising on the 
unique assets they possess and their added value for the EU". 
 

It promised to take more account of the regions' interests, and give them a higher profile.  The proposals 
included financial investment through the EU's Cohesion policy, with support for young people entering the 
labour market from the European Social Fund.  Alongside measures to modernise traditional sectors, it 
proposed to promote "smart" growth through new technologies and entrepreneurship.  “The Commission 
will pursue efforts to strengthen the integration of the OR in the single market and in their geographical 
environment," it pledged. 

http://en.wikipedia.org/wiki/European_Union
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And there is a further important example  -  the UK Foreign Office published a Briefing Memorandum for 
Parliament 13313/13 COM (2013) 577, which was issued on 19th September 2013, which clearly 
acknowledged the special and separate status of Mayotte (an Outermost Region from 01/01/2014) along 
with other overseas departments. The memorandum reported that it had been examined by the House 
of Commons Scrutiny Committee.  We have to wonder if the other 96 Départements of France could 
command the same degree of attention from the UK Parliament if changes were to occur to them! 
 

And then in a memorandum issued by the European Parliament we read: 
 

The European Parliament,  
— having regard to the combined provisions of Articles 355 and 349 of the Treaty on the Functioning of 
the European Union (TFEU), which confers a special status on the outermost regions, and Article 
107(3)(a) of the TFEU on rules governing State aid to these regions,  
— having regard to Articles 174 et seqq. of the TFEU, which establish the objective of economic, social 
and territorial cohesion and define the structural financial instruments to achieve this, 

 

And yet again, from a report issued by the European Commission: 
 

The principles underpinning the proposed partnership for growth are to:   
- support the OR in exploiting all opportunities for smart, sustainable and inclusive growth based on 
their assets and endogenous potential;  
- ensure that European policy frameworks contribute to reducing obstacles specific to the OR's full 
integration into the single market; and  
- increase recognition of the OR as an asset to all, and of the need to take their specificities and 
constraints into account.  
 Action to support the OR requires partnership between EU, national and regional authorities. Strong 
commitment to action is required at all these levels. The OR themselves have a responsibility to seize the 
opportunities available to them. The Commission will pursue efforts to strengthen the integration of the 
OR in the single market and in their geographical environment at regular meetings of a dedicated inter-
service group.  

 

If anyone has any doubts whatsoever, there is now a considerable raft of evidence proving beyond doubt 
that the Outermost Regions - six French, one Spanish and two Portuguese - have achieved a level of 
autonomy and independence, which separates them forever from their counterparts in their respective 
motherlands. We believe it’s about time the DWP (Iain Duncan Smith and Steve Webb in particular) 
caught up with everyone else, and entered into the real World by recognising important changes which 
have occurred in the EU  -  changes which began in 1997! 
 
 

However the DWP takes a different view 
 

From the moment we began to have exchanges with the DWP and DWP Ministers, the DWP has 
struggled to justify the ‘invention’ of the ‘Temperature Test’, and in particular to explain why they did 
what no one else does - including average winter temperatures from tropical lands thousands of 
kilometres away from Paris - Réunion is 9300, Martinique, 6850, and Guadeloupe, 6750, kilometres 
away. 
 

The latest explanation, or ‘excuse’, came in a Freedom of Information reply dated 3rd December 2013 
drafted by the DWP.  It said: 

 

“The situation is different for the DOMs, which are integral parts of the French state just as is the case 
for any of France’s other "départements". They are therefore not subject to any separate rules insofar as 
the application EU social security coordination is concerned. Winter Fuel Payments are currently made 
to those entitled in the DOMs and so we have been consistent in how we apply our policies.” 

 

There is some truth in that statement - the DOMs, or ORs to be absolutely correct, do not have separate 
rules as far as EU social security coordination is concerned. The DWP had not brought up this particular 
explanation before, and having done so we were obliged to examine what they said. 
 

http://europeanmemoranda.cabinetoffice.gov.uk/files/2013/09/13313-131.pdf


 

The fourth of four key principals as laid down by the European Commission says: 
 

If you are entitled to a cash benefit from one country, you may generally receive it even if you are living 
in a different country. This is known as the principle of exportability. 

 

The International Labour Organisation (ILO) has produced a detailed document and in it says: 
 

2.7. Waiving of residence rules (export of benefits) 
Another major principle of the coordination, the export of benefits, is provided for in Article 7, “Waiving 
of residence rules”, of the new Regulation. This principle provides that cash benefits payable under the 
legislation of one or more Member States or under the Regulation shall not be subject to any reduction, 
amendment, suspension, withdrawal or confiscation on account of the fact that the beneficiary or the 
members of their family status family reside in a Member State other than that in which the institution 
responsible for providing benefits is situated. The major difference of the Regulation (EEC) No 1408/71 
from previous legislation is that it is applicable to all cash benefits and not only pensions. 

 
(NOTE:  Article 7 refers to Article 7 of the EU Regulation 883/2004 and is binding on all EU States.  This 
therefore means that cash Benefits must be paid to all elderly persons who would be eligible if they 
were resident in the UK, wherever they are resident in the Union.) 

 

If the European Commission were to issue a new Directive tomorrow on any aspect of social security 
coordination, such as payments to the young unemployed (a key area of concern by the Commission in 
respect of the ORs), one can imagine that the UK would be the first in line to seek Derogation. 
 

Under Article 349 of the Lisbon Treaty, any, or all of the ORs, can do exactly the same as the UK.  French 
ORs for example, no longer needs to go ‘cap in hand’ to seek permission from Paris, they can go instead, 
head held high, direct to the Commission in Brussels, and negotiate the terms of an opt out for their 
islands. That is a simple example which separates the French Overseas Départements, now Outermost 
Regions, from the Départements of Metropolitan France. None of the 96 can even consider Derogation - 
the ORs are free to act alone - they are now legally different, and to claim, as Iain Duncan Smith and 
Steve Webb do, they are the same, is completely wrong and misguided!  
 
 

What then are our conclusions? 
 

One thing is very clear, the DWP, under the leadership of Iain Duncan Smith, has deliberately pursued a 
campaign designed to denigrate all British expat pensioners living within the European Union, and 
outside the UK; making statements, issuing papers and briefings, which have incited newspapers such as 
the Daily Mail Online, to project all expats as ‘rich, sun-lounging scroungers, grabbing taxpayers money 
at the expense of poor pensioners back home facing huge energy bills’. How else can one explain that 
Iain Duncan Smith has felt it necessary to keep returning to this issue so often? He seems obsessed, since 
it is now more than two years since these ‘attacks’ began! The most recent on 22/09/2014! 
 

Surely he had more important items on which to focus his attention in his troubled department, than a 
miniscule fragment of his budget? A total budget for 2014/2015 which is planned at a whopping £164 
Billion - Winter Fuel Payments to all British expats in the EEA will account for £22 Million - just 0.01%! 
 

These are what we perceive to be the reasons why: 
 

 

 

 



 

 

 

 

 

 

 

 

 
 

Why this Fuss? 
 

We have to wonder what all the fuss is about - examine these facts: 
 

1. 

2. 

3. 

4. 

 



 

The Truth and Nothing But the Truth 
 
The DWP have used their press briefings to create the impression that hordes of British Expats lying in 
the sun of Spain and France are in some way swamping the system. One MP, in an email response to us 
said: “This change will save around £30 million a year, broadly offsetting the cost of a recent European 
court judgment….”   -  these are really significant words, as they do rather ‘give the game away’! At best, 
the potential savings are a little over half that sum at £17m, but the impression has been created that 
more and more is being taken by Expats. So, we examined the very latest statistics published by the DWP 
on 26th September 2014, and this is what those stats tell us: 
 

 
 
The Last Word……. 
 

Headlines aimed at British Expat pensioners in the Daily Mail Online alone appeared at regular intervals, 
all resulting from comments, briefings and releases of information generated by Iain Duncan Smith and 
his Department.  So, we let Mr Duncan Smith have the last word. 
 

Look at what was printed: 
 

Mail Online 19th January 2013 
 

Mr Duncan Smith is understood to be furious at a European Court of Justice ruling that will hugely 
increase the bill for Britons who live abroad claiming winter fuel allowance.  Under current rules it can 
only be claimed by someone who moves overseas after turning 60.  But the ruling said that anyone could 
claim it regardless of when they left the UK. 
 
“Clearly it is a crazy idea that pensioners living in hot places abroad in Europe should be receiving 
winter fuel payments,” a source said.  “We are looking into seeing if there is something we can do 
around setting an average temperature in order to get round the European Court of Justice ruling. It is 
important that taxpayers’ money is used to help pensioners here.  An average temperature rule would 
ensure people here get it regardless.” 

 
(NOTE:  this second paragraph uses quotations from ‘a source’ - we believe the source to have been 
someone within the DWP.  If so, that ‘source’ could only have made such a statement with the 
knowledge and/or connivance of a Minister - Iain Duncan Smith, and the expression ‘… in order to 
get around the European Court of Justice ruling’, could well spell trouble for the DWP in the future!) 



 

The next set of headlines came in June 2013 when the Chancellor announced the ‘Temperature Test’.   
 

This was followed in August by: 
 

Mail Online 25th August 2013 
 

Mr Duncan Smith told the Daily Mail: “We will fight these ridiculous rules. The winter fuel payment is 
about helping British pensioners with heating costs and it is ludicrous we could have to pay more 
pensioners living in hot countries.”  He added: “We will protect taxpayers’ money and bring in 
temperature criteria.” 

 

Quite possibly the worst of all came in November - why do we consider it to be so bad - well Iain Duncan 
Smith knew the figures his Department had published for 2012/2013, which showed that the total 
number of all claimants of the Winter Fuel Payment had fallen year on year, meaning that less was being 
taken in cash terms for WFP from his overall budget. 
 

Despite that fact, he used the increase in claimants from within the EEA to try and bolster his case for 
stopping payments altogether. OK, we concede that expat claimants took a slightly larger slice of a 
smaller sized cake, but it can in no way have justified what followed. This is what was published: 
 

Mail Online 15th November 2013 
 

Work and Pensions Secretary Iain Duncan Smith yesterday said the decision by the European Court of 
Justice was ‘ridiculous’ as his department revealed its staggering cost.  The bill soared from £12.8million 
in 2011/12 after judges ruled that anyone with a ‘sufficient link’ to Britain could claim the £200-£300 
allowance.  “The huge increase in UK winter fuel payments equates to a near doubling in costs to the 
British taxpayer and that is wholly unacceptable,’ he said.  “It is not fair and it’s not something this 
government is going to tolerate.  This increase is a direct result of a ridiculous ruling by the European 
Court of Justice and we are not prepared to sit back and allow hard-working taxpayers money to be 
used in this way.” 

 

And, the DWP has returned to it yet again in 2014: 
 

Mail Online 22nd September 2014 
 

British pensioners living in hot countries received more than £16million in tax-free winter fuel payments last 
year, official figures reveal.  A total of £21.7million was paid out pensioners living abroad in 2013-14, up 
from £21.4million in 2012-13, according to official figures from the Department for Work and Pensions. It 
means that payments of up to £300 a year are being paid to people living abroad in countries that are 
warmer than the UK. 

 

Selective Briefings by the DWP 
 

As shown above the DWP published the latest statistics relating to Winter Fuel Payments.  That 
publication was followed by these headlines in the Daily Mail, The Telegraph, and The Times: 
 

“Number of expat pensioners claiming winter fuel payment hits record high –  

and the majority live in sunny France and Spain” 

“Winter fuel allowance: Spanish claims up by 44pc in two years” 

“£16m winter fuel cash goes to Britons living in the sun” 
 

Headlines such as these convince us that the DWP has put out some highly selective briefings with the 
publication of DWP statistics. All three headlines were obviously designed to denigrate British expat 
pensioners.  And this has been the pattern for more than two years, ever since the Court of Justice of the 
European Union issued a Judgment against the DWP and Iain Duncan Smith. If all the facts contained in 
the statistics published had been properly highlighted minus the DWP’s own ‘spin’, the figures 
themselves tell a different story. Take a look at our charts: 

 



 
 
Our chart above shows the increase in the percentages of those claiming the WFP in the two years 
following the CJEU Judgment.  Why did the DWP focus only on the Spanish increase, and yet make no 
mention of the ‘explosion’ of numbers from the Republic of Ireland? 
Note - countries declared ‘cold’ by the DWP as a result of the ‘temperature test’ policy, are shown in red 
to retain the WFP - those declared ‘hot’ and losing the WFP, are shown in blue. 
Our second chart below focusses on the last year on record (stats published by DWP 26/09/2014) - this 
shows the increase in the numbers of claimants in the one year 2012/2013 to 2013/2014. 
The most significant figure on this chart is once again Ireland. 
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In all the other countries, the spike in additional claimants came only in the first year following the 
Judgment of the CJEU, and has fallen away to a trickle in year two, whereas claimants from the Republic 
of Ireland have gone on increasing at what we would consider an alarming rate. And yet, judged by the 
press coverage the DWP must have conveniently forgotten to draw attention to the figure for Ireland!  
 

We have two more charts taken from the statistics published by the DWP. The first one below is us being 
scrupulously fair - it shows the total of all claimants across the eleven countries we have used from 
within the EEA to illustrate the figures - the outstanding figure is the Republic of Ireland which has 
outstripped France in the total of all claimants!  And yet, this deserves no mention in the DWP briefings! 
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In these charts we selected the eleven countries of the EEA - the European Economic Area - which have 
the highest numbers of WFP claimants. The DWP has identified all EEA countries for examination in the 
‘temperature test’ policy. Our final chart above shows all those in receipt of UK Pensions. 
 
Whereas the headlines which have appeared following DWP briefings to the Press, all concentrate on 
British expats living in Spain and France - the ‘sunny’ countries according to the DWP’s ‘temperature test’ 
- little or no regard seems to have been paid to the bigger picture. 
 

Going back over the cuttings there is no mention at all of the Republic of Ireland. And yet Ireland is 
substantially in the lead in three of our four charts and in second place in the third. There is a possible 
explanation for the apparent dominance of Ireland in these statistics - a large number of Irish citizens 
worked for part of their working lives in the UK, earning them a UK pension, so not all of the 132,330 are 
expats Brits!  But all are entitled to claim the WFP. 
 

The Met Office produced a temperature chart for the DWP. It showed the ‘temperature test’ result for 
Ireland was 5.5°C - just 0.1°C below the SW of England yardstick, and was therefore declared ‘cold’. Italy, 
on the other hand, which came out at 5.7°C, just 0.1°C above the yardstick was also declared ‘cold’.  
France however, which came out at 4.9°C, 0.8°C below the yardstick figure, was declared ‘hot’! 
 

Of course we know why - the DWP manufactured a new figure for France, an average winter 
temperature for France which none of the meteorological agencies recognises, in order to make France 
‘hot’. It has to be said however, the invention of 7°C for France by the DWP, pays absolutely no regard to 
the fact it is not a particularly ‘warm’ temperature. 
 

For many of our older and infirm compatriots the arrival of temperatures at that level is a sure sign daily 
heat is needed.  Also, we should never overlook the fact that an average of 7°C across five months (151 
days) masks the highs, and the lows.  The lows mean for many, that heat is essential 24/7, and so to 
remove the WFP from tens of thousands of expat pensioners, who do not have the good fortune to live 
along the Mediterranean coast, or be particularly wealthy, will create hardship for many of them. 
 
 

What of the Future? 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

The temperature map (left) was published by EURO4M. It illustrates how the anomalies in temperatures 
differed in the winter of 2011/2012 from the CRU datasets of 1961/1990 which formed the base figures 
for the temperatures the DWP is using. 
 
The changes from the norm in this weather map show clearly how the whole of the UK was warmer, 
whereas much of France and Spain was markedly colder. 
 



 
Then look at the map on the right on the previous page - what is remarkable about this map, from the 
University of Maine, is it shows the average temperatures for the month of February 2012. All of France, 
apart from a little bit of Brittany, was colder than the whole of the UK. It provides a further illustration of 
the way changes in temperatures take place, and is in our view, more clear-cut evidence casting 
considerable doubt on the efficacy and accuracy of the temperature of 7°C the DWP manufactured! 
 

The Conservative policy of the so-called ‘temperature test’ fails on a number of fronts, and interestingly 
Iain Duncan Smith did not include any mention of the Winter Fuel Payment in his Party Conference 
speech (29/09/2014). We are not surprised by this when examining the EURO4M chart above. 
 

The Labour Party has made a policy statement: Ed Balls, the Shadow Chancellor, in his Labour Party 
conference speech (22/09/2014) said: 
‘At a time when the public services that pensioners rely on are under such pressure, we will stop paying 
the winter fuel allowance to the richest five per cent of pensioners’.  
Rachel Reeves, the Shadow Secretary for Work & Pensions has written to us and said:  
‘…it is right that the winter fuel allowance is given to everyone other than the top 5% of pensioners - 
those earning over £42,000 a year - which would raise an estimated £100 million per year.’  
(That compares rather dramatically when set against the £16 million cost per annum claimed by Iain 
Duncan Smith as being paid to expat pensioners living in the so-called ‘hot’ countries). 
 

The Liberal Democrats in a pre-Manifesto statement at their Party Conference and confirmed in his 
Conference speech by Steve Webb (the Pensions Minister): ‘But it also means recognising that some 
groups don’t need extra help from the state, such as the small minority of pensioners who pay tax at the 
higher rate, and therefore withdrawing winter fuel payments and free TV licences from this group’.  
Labour and the LibDems are in step, as the 40% tax rate currently applies to incomes over £41,866. 
 

Those two policy statements place Iain Duncan Smith in a kind of ‘no-Man’s Land’ with a cobbled 
together policy which no one thinks can ultimately work fairly. In the case of both Labour and the Liberal 
Democrats, WFP will become an income related benefit. That is clear and unambiguous. 
 

Ultimately, what matters is not the average temperature in a particular Member State, but the individual 
circumstances of the beneficiaries. Of course, some kind of averaging may be defensible, but not the 
kind which the Tory run DWP appears to employ. That is clearly not a ‘good-faith implementation’ of EU 
Law, and there is little doubt that the Court of Justice of the European Union would come to the same 
conclusion. Comparable cases need to be treated equally. 
 
 

ADDENDUM 
 

At the point in time when we were completing the first draft of this Briefing Note, we received a 
response under the Freedom of Information from the DWP, which revealed (for the first time); the detail 
the DWP received from the Met Office on which they based decisions (and interpretations) concerning 
their much heralded ‘TEMPERATURE TEST’. 
 

Arguments used by the DWP in letters sent to those challenging the decisions, claimed that: 
 

“Ministers considered making Winter Fuel Payments on a regional basis within the European Economic 
Area but, using administrative data available, or that is capable of being gathered and maintained with 
sufficient accuracy, it would not be practicable to distinguish claimants at a regional level outside the 
UK and so could not be used to make setting out geographical payability.” 

 

The ‘regional’ figures presented in this report, show that argument to have been complete rubbish, and 
they are a clear example of how the DWP manipulated the figures to support the absolute maximum 
number of expat pensioners from whom they could withdraw, or stop, Winter Fuel Payments. 
 



Every EU country uses postcodes extensively. Withdrawing the WFP from those living within the 
Overseas Departments of France (the DOMs/ORs) will require the use of postcodes beginning with ‘97’. 
That same revision to the software used to identify those DOM residents, could very easily be amended 
further to enable the addition of further postcodes and so to extend it to other regions. 
 

Take France as an example - in the Met Office Report’s chart which identifies regional temperatures, the 
Limousin is colder than the SW of England - 4.4⁰C as against 5.6⁰C. There are three Départements in the 
Limousin - the first two digits of the three sets of postcodes are - 19, 23, and 87. It is therefore very easy 
to make exceptions for these postcodes from within the database to allow British expat residents in the 
Limousin to continue to receive (and/or claim) the WFP. 
 

The figures provided by the Met Office to the DWP show that of the 23 Regions of France, 15 are ‘colder’ 
than the SW England, and 7 Regions, plus the DOMs/ORs, are ‘hotter’. 
 

So, since they knew what the ‘regional’ temperature figures were, why on earth did the DWP choose to 
incorporate the average winter temperatures from the DOMs into the whole of Metropolitan France? 
Why did they not choose - as they could have done - to stop the WFP for those in Regions which could be 
proved to be ‘hot’? Why did they have to discriminate against poorer pensioners who need the WFP? 
 

There can be only one explanation - it was a decision to manipulate the figures in order to exclude 
everyone living in France, and then to make up all kinds of excuses to show why they were right! 
 

Take Spain as another example - 3 of the 15 regions are ‘cold’ when compared to the SW of England.  
The use of 34 as the first two postcode digits in Castilla y León would allow WFP payments to continue 
being made there, and yet everyone living in that Province will be eliminated according to the DWP. 
 

So, since they knew what the ‘regional’ temperature figures were, why on earth did the DWP choose to 
use a ‘national’ winter temperature for whole of Spain? 
 

There is only one explanation, a decision to manipulate the figures in order to exclude everyone living in 
Spain, and then to make up all kinds of excuses to show why they were right! 
 

Take Italy as a further example - oh, sorry we are mistaken of course!  Italy has been declared ‘cold’ by 
the DWP, although it is impossible to understand why this was so? 8 of Italy 20 regions are ‘cold’ with the 
other 12 being ‘hot’. The national winter temperature figure for Italy was 5.7⁰C - yes only 0.1⁰C ‘hotter’ 
than the SW of England, and yet declared ‘cold’ by the DWP. Why on earth did they do that? 
 

The incredible inconsistencies in the DWP decisions about the temperatures prove, in our opinion, that 
the ‘invention’ of the ‘Temperature Test’ had one objective and one objective only - the elimination of as 
many claimants as possible, and the use of every manipulation available to achieve that objective. 
 

Given that we are discussing here such a tiny proportion of the total DWP budget, once more we have to 
ask why? Was is really to seek revenge on the Stewart’s, because they had the temerity to challenge a 
DWP ruling which lead to the seeking of an opinion from the Court of Justice of the European Union? 
 

Perhaps we may never know the real truth, but we now have evidence to reach our own conclusions! 
 
 

Legal Footnote: 
 

Despite the fact that the UK is a signatory to crucial EU Treaties (signed by a succession of Governments 
and Prime Ministers), and thereby bound by the laws which have followed from that legislation, Iain 
Duncan Smith and his Department for Work and Pensions (DWP) have set out: (a) to ignore laws which 
affect them; (b) when Judgments are made against them, to find ways of ‘getting round’ the laws related 
to those Judgments, and (c) constantly using the media to build ill-informed publicity surrounding the 
payment of benefits, particularly to those expat British citizens who have used their rights of free 
movement within the EU, by moving to other countries such as France, Italy, Portugal and Spain. 
 



 
We have no doubt the ‘invention’ of the ‘temperature test’ by the DWP is but one method being used by 
the DWP to circumnavigate EU law. Further, we have no doubt the blanket use of ‘national’ recorded 
temperatures is another method whereby the DWP seeks to circumnavigate EU law. And, we have no 
doubt when the DWP claims it cannot make payments on a regional basis; they are disregarding precise 
temperature statistics which are within the public domain, regularly published by National 
Meteorological Bureaux throughout the EU, including the UK Met Office. 
 

All climatological data is compiled from observations and records from a large number of weather 
stations, which are based regionally, thus enabling forecasting and recording of weather patterns across 
every region of the EU. It is vital therefore that the Judgments from the Court of Justice of the European 
Union (CJEU) are studied, understood and upheld by all concerned. The DWP has chosen to ignore those 
Judgments, particularly in the case of Stewart, but also in the case of Newton. 

 

The ordinary residence condition 
(as defined by the Court of Justice in Stewart (C-503/09) at its following paragraphs) 
 

59     As is clear from the reply given to the first question, short-term incapacity benefit in youth is to be treated, in 

circumstances such as those in the main proceedings, as an invalidity benefit for the purposes of applying 

Regulation No 1408/71. As such, it comes within the scope of Article 10 of that regulation. Under the first 

subparagraph of Article 10(1), ‘[s]ave as otherwise provided in this Regulation, invalidity … cash benefits … 

acquired under the legislation of one or more Member States shall not be subject to any reduction, 

modification, suspension, withdrawal or confiscation by reason of the fact that the recipient resides in the 

territory of a Member State other than that in which the institution responsible for payment is situated’. 
 

60     In that regard, the United Kingdom Government submits that Regulation No 1408/71 establishes a system of 

coordination, under which the Member States remain competent to define the conditions for granting social 

security benefits provided that those conditions do not give rise to any discrimination between EU workers. 

Thus, that regulation permits a distinction to be drawn between the acquisition of a benefit, on the one hand, 

and its retention, once acquired, on the other. The wording of the first subparagraph of Article 10(1) of that 

regulation confirms that that provision has no effect on the conditions for acquiring the right to invalidity 

benefit. 
 

61     That submission cannot be accepted. As the Court has already observed, the purpose of Article 10 of 

Regulation No 1408/71 is to protect the persons concerned against any adverse effects that might arise from 

the transfer of their residence from one Member State to another. It follows from that principle not only that 

the person concerned retains the right to receive benefits referred to in that provision acquired under the 

legislation of one or more Member States even after taking up residence in another Member State, but also that 

the acquisition of such entitlement may not be refused on the sole ground that he or she does not reside in the 

Member State in which the institution responsible for payment is situated (see, to that effect, Case 

51/73 Smieja [1973] ECR 1213, paragraphs 20 to 22; Case 92/81 Camera [1982] ECR 2213, paragraph 14; 

and Joined Cases 379/85 to 381/85 and 93/86 Giletti and Others [1987] ECR 955, paragraph 15). 
 

62     The Court has also had occasion to rule that, contrary to the United Kingdom Government’s submission, under 

Article 10 of Regulation No 1408/71, neither the acquisition nor the retention of entitlement to the benefits 

covered by that provision may be denied on the sole ground that the person concerned does not reside in the 

territory of the Member State in which the institution responsible for payment is situated (Case 

C-356/89 Newton [1991] ECR I-3017, paragraph 23). 
 

63     In addition, making the application of the principle of waiving residence clauses enshrined in the first 

subparagraph of Article 10(1) of Regulation No 1408/71 dependent on whether such clauses are imposed in 

the national legislation as a condition for acquiring the benefits listed in that provision or as a condition for 

retaining them would be tantamount to permitting the Member States to frustrate that principle’s effectiveness 

by choosing to treat residence clauses which they impose as conditions for the acquisition of those benefits 

rather than as conditions for retaining them so as to exclude a particular benefit from the scope of that 

principle. 

 

The importance of the Court of Justice case of Newton (C356/89) of 20th June 1991 is where not only did 
it reaffirm pre-subsisting settled case law of the Court regarding the proper effects of a person’s right to 
acquire the WFP when resident elsewhere within the EEA or Switzerland, Newton had been sent to the 
Court of Justice for a preliminary ruling by the UK.  
 



Despite this ruling the UK had refused to permit the acquisition of the WFP to those otherwise qualifying 
citizens resident outside the UK. The enforcement of that ruling only came about following the more 
recent case of Stewart of 21st July 2011. Even then it took the UK some 12 months before accepting that 
later ruling: 

A most powerful ruling (also emanating from the Stewart case) 
 

80  The status of citizen of the Union is destined to be the fundamental status of nationals of the Member States, 

enabling those among such nationals who find themselves in the same situation to receive, as regards the 

material scope of the Treaty, the same treatment in law irrespective of their nationality, subject to such 

exceptions as are provided for in that regard (see, to that effect, Case C-184/99 Grzelczyk [2001] ECR I-6193, 

paragraph 31; D’Hoop, paragraph 28; and Case C-544/07 Rüffler [2009] ECR I-3389, paragraph 62). 
 

81     Situations falling within the material scope of EU law include those involving the exercise of the fundamental 

freedoms guaranteed by the Treaties, in particular those involving the freedom to move and reside within the 

territory of the Member States, as conferred by Article 21 TFEU (see, to that effect, Grzelczyk, 

paragraph 33; D’Hoop, paragraph 29; and Rüffler, paragraph 63 and the case-law cited). 
 

82     In the case in the main proceedings, it is common ground that Ms Stewart has, in her capacity as a citizen of 

the Union, exercised her freedom to move and to stay in a Member State other than her Member State of 

origin. 
 

83     Inasmuch as a citizen of the Union must be granted, in all Member States, the same treatment in law as that 

accorded to nationals of those Member States who find themselves in the same situation, it would be 

incompatible with the right to freedom of movement were citizens to receive, in the Member State of which 

they are nationals, treatment less favourable than that which they would enjoy if they had not availed 

themselves of the opportunities offered by the Treaty in relation to freedom of movement (D’Hoop, paragraph 

30, and Pusa, paragraph 18). 
 

84     Those opportunities could not be fully effective if a national of a Member State could be deterred from 

availing himself of them by obstacles placed in the way of his freedom to move and to stay in another Member 

State by national legislation penalising the fact that he has used them (see, to that effect, D’Hoop, 

paragraph 31; Pusa, paragraph 19; Tas-Hagen and Tas, paragraph 30; and Case 

C-221/07 Zablocka-Weyhermüller [2008] ECR I-9029, paragraph 34; and Rüffler, paragraph 65). 
 

85     Legislation, such as that at issue in the main proceedings, which makes acquisition of the right to short-term 

incapacity benefit in youth subject to a condition of past presence is likely, by its very nature, to deter 

claimants such as the appellant from exercising their right to freedom of movement and residence by leaving 

the Member State of which they are nationals to take up residence in another Member State. Indeed, while 

claimants who have not made use of the opportunities offered by the Treaty in relation to freedom of 

movement and residence can easily satisfy the abovementioned condition that is not the case for claimants who 

have taken advantage of them. It is actually very probable that the latter, because they have taken up residence 

in another Member State, do not satisfy that condition. 
 

86     Such national legislation, which disadvantages some nationals of a Member State simply because they have 

exercised their freedom to move and to reside in another Member State, amounts to a restriction on the 

freedoms conferred by Article 21(1) TFEU on every citizen of the Union (see D’Hoop, paragraph 35; Pusa, 

paragraph 20; De Cuyper, paragraph 39; and Rüffler, paragraph 73). 
 

87    Such a restriction can be justified, under EU law, only if it is based on objective considerations independent of 

the nationality of the persons concerned and is proportionate to the legitimate objective of the national 

provisions (see De Cuyper, paragraph 40; Tas-Hagen and Tas, paragraph 33; Zablocka-Weyhermüller, 

paragraph 37; and Rüffler, paragraph 74). 
 

88     The United Kingdom Government submits in that regard that there are objective justifications permitting 

acquisition of the right to short-term incapacity benefit in youth to be made subject to a condition of past 

presence in the competent Member State. It submits that the national legislation is intended to guarantee, first, 

the existence of a continuous effective link between that Member State and the recipient of the benefit and, 

second, the financial balance of the national social security system. 
 

89     The Court has already held that it is legitimate for the national legislature to wish to ensure that there is a 

genuine link between a claimant to a benefit and the competent Member State (see, to that effect, D’Hoop, 

paragraph 38, and Case C-138/02 Collins [2004] ECR I-2703, paragraph 67), as well as to guarantee the 

financial balance of a national social security system (see, to that effect, Kohll, paragraph 41, and Petersen, 

paragraph 57). 

 



 

We rest our case! 
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